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INTRODUCTION
The off-payroll working rules can apply if a worker (sometimes known as a 
contractor) provides their services through their own limited company or 
another type of intermediary to the client.

An intermediary will usually be the worker’s own personal service company, 
but could also be any of the following:
• a partnership
• a personal service company
• an individual

Do you provide your personal services to a main contractor or end-client 
through a limited company or your own intermediary? If the answer is yes, 
then you will need to ensure that HMRC do not consider you to have an 
employer/employee relationship.

Likewise, if you are a main contractor or end client, then you need to consider 
the rules in relation to your sub-contractors.

If HMRC deems you as an employee rather than a business - the amount you 
pay in tax differs.

The legislation was introduced to combat tax avoidance and HMRC wants to 
ensure the tax you pay accurately reflects your employment status. These 
rules are enforced by HMRC through ‘intermediaries legislation’, otherwise 
known as ‘disguised employment’ or ‘off-payroll working’ rules, but is most 
commonly referred as ‘IR35’.

IR35 is can be complicated and create grey lines for some, as it is complex 
legislation and the information online, including HMRC’s guidance can often 
create more confusion than be helpful.

Our guide is designed to explain IR35 in simple terms, and ensure you are 
paying tax correctly under IR35.
 



WHAT IS OFF PAYROLL
WORKING (IR35)?

IR35 was introduced in 2000 to address the 
considered problem of people working through 
personal service companies to avoid paying 
employment taxes. It was introduced to make sure 
workers and employers pay the right amount of 
employment taxes.

You may be affected by these rules if you are:
• a worker who provides their services through 
   their intermediary
• a client who receives services from a worker through their intermediary
• an agency providing workers’ services through their intermediary

Through a limited company, often used by a sub-contractor, the shareholder is 
able to split their income via salary and dividends and often this split results 
in the payment of less tax than if they were an employee.

If it is deemed that IR35 applies to your contract, it means you pay 
the same Income Tax and National Insurance contributions (NICs) as you 
would if employed directly rather than contracted to work through your 
limited company.

The financial impact of IR35 on an individual can be significant. They may 
find their future earnings are reduced and have to pay Income Tax and NICs 
due from prior years. The hirer could also be liable for additional taxes 
(eg. Employers NIC) and in the future, penalties may apply.

HMRC will determine if the relationship between the worker and the hirer, or 
end-client, would be seen as an employer/employee relationship. The rules 
relating to IR35 helps determine if the worker is an employee or whether they 
are providing services via a genuine intermediary. 



There were a number of changes to the IR35 rules that were planned to be 
introduced for private sector businesses in April 2020, but the COVID-19 
pandemic crisis means this has been delayed for a further year. 

Businesses now have an extra year to plan for the changes, with the 
implementation date now set for 6th April 2021. Our guide will cover the 
planned changes.

Glossary
Some common terms used in relation to IR35:

Personal Service Company: a company that sells the work of an individual, 
or small group of individuals, and is owned and operated by that individual, 
or small group of individuals, as a limited company.

Intermediary: the entity that sits between the hirer or end-client and the 
worker, such as an agency or limited company.

End-client: the company that is actually engaging the contractor or personal 
service company to carry out work for them.



AM I DETERMINED AS AN
EMPLOYEE OR A CONTRACTOR?

Unfortunately, there is not a simple answer to this 
question and it is often not as black and white as 
many would hope. There are a number of questions 
to be answered to establish the employment status 
of a worker.

It is complex when determining whether IR35 
applies and we suggest this is considered for each 
individual assignment/contract/worker.

It is important to remember that IR35 is designed to cover a large 
number of scenarios. What is important is that the contract and the actual 
working practices followed, clearly show that the worker is not be regarded 
as an employee.

HMRC are increasing their enforcement of the rules. In the public sector, they 
introduced changes for public sector assignments in 2017 that put the 
responsibility on the end-client (or agency) to determine the IR35 status of 
people providing services via limited companies. This has led to an increase 
in the number of contracts deemed to be ‘inside IR35’. 

It is important that the worker is able to show that they are not a ‘disguised 
employee’ and working legitimately as a contractor through a limited company 
or intermediary

One of the first matters to consider with IR35 is whether the work is 
controlled and directed by the worker, or if you are subject to an 
employer/employee relationship. 



WHAT IMPACTS THE
STATUS OF A WORKER?

Do the IR35 rules apply to the contract? 

HMRC will look beyond the wording of your 
contract and consider the actual working practices 
being followed.

It is not just a tick box or paper exercise and we are 
here to help you consider the impact of the rules 
and provide our specialist advice. 

There are 3 leading factors that will help determine the status of a worker and 
whether the IR35 rules apply or if the worker would be deemed and expected 
to become an employee:

Control: What degree of control does the client have over what, how, when 
and where the work is completed?

As a contractor, it’s likely that there will be a written job specification or even 
a verbal contract. This specification would usually outline factors such as:

• The services to be provided
• Where the services are provided
• The hours in each day over which the services are provided.

However, the contract may go further and state that the worker must submit 
to management guidance, appraisal or monitoring. This is an indicator the 
work is being controlled and as an employee, not a contractor.



Substitution: Is the worker required to carry out the work themselves or can 
they send someone else in their place? 

If the work is provided personally with no option of substitution, then this is 
usually an indicator that the worker is an employee. A contractor could send a 
substitute to complete the work on their behalf or reassign the work. 
However, the right to send a substitute must be absolute and not influenced 
by the hirer (or end client).

Mutuality of obligation: When a company is obliged to provide paid work 
and a contractor is obliged to then accept and complete the work, this is 
considered mutuality of obligation – making the relationship more like an 
employee and employer.

To qualify as a contractor, there cannot be any ‘mutuality of obligation’. 
There are three obligations to consider:

• An obligation for one party to offer other work within the assignment
• The worker has an obligation to complete a notice period of similar length to 
   that if they were an employee.
• If work is offered, an obligation for the other party to accept it.

A contractor also has the right to terminate a project partway through.

Put simply, a contractor must work on a project to project basis, with no 
obligation to carry on working for the end-client after the project has 
been completed.

Regardless of the sector, these three key principles remain the same. It is 
considered that if you can clearly show that none of these principles apply, 
then it is less likely that you will be affected by IR35, as the relationship is 
more likely to be deemed as a contract for services, rather than a contract 
of employment. 



As well as the three factors highlighted above, you also need to be aware of 
the additional considerations:

Financial records: A contractor will receive payment when work is 
completed, while an employee will usually be paid at regular intervals.

Alternative work: If someone is contractually obliged to have one client at a 
time, then they are probably an employee, not a contractor.

Equipment: Unless there’s a good reason (such as for safety, security or 
practicality) a contractor would be using their own equipment, rather than 
equipment supplied.

Corporate involvement:  A worker’s status could be affected by IR35 if they 
have any involvement with the client’s corporate structure. This applies to 
even the smallest involvement.

Blacklists: Check to see whether either party to the contract has had any 
IR35 issues in the past.





WHAT IMPACTS THE
STATUS OF A WORKER?
HOW CAN I DETERMINE

MY IR35 STATUS?

We recommend that the place to start for IR35 is the HMRC website 
https://www.gov.uk/guidance/check-employment-status-for-tax

We suggest using this service to find out if you, or a worker on a 
specific engagement, should be classed as employed or self-employed for 
tax purposes.

You can use the ‘check employment status for tax’ tool (CEST) to:

• see if HMRC will treat you as employed or self-employed for tax purposes if 
   you have or expect to have a work contract

• find out the employment status of a worker or an individual you engage
   or represent

The tool, which will assess a contract or some work, will give a determination 
that HMRC suggests they will stand by.

If you receive an inside IR35 or borderline assessment, and disagree with 
the assessment then we strongly advise you to review your contract and 
working practices. 



HOW DOES IR35 WORK IN THE
PUBLIC AND PRIVATE SECTOR

Public sector

Following changes introduced by HMRC on 6th April 
2017, the responsibility for determining your IR35 
status depends on the sector you operate.

In the public sector, responsibility now lies with the 
end-client (or agency) who pays your limited 
company or intermediary. If your contract is inside 
IR35, this same end-client (or agency) will pay Income Tax and NICs 
(employer’s and employee’s) to HMRC.

Private sector

The government published a consultation in May 2018 to extend the IR35 
rules operating in the public sector to the private sector. These are now 
delayed due to the pandemic outbreak and is scheduled to be introduced on 
6th April 2021.

In the meantime, we recommend contractors working in the private sector 
ensure they understand what their IR35 status is and seek professional advice 
if needed, with which we can assist.



What changes will there be in the private sector?

The end-client will be responsible for determination of the rules

The changes for the private sector mean, that from April 2021, the end-client 
will be responsible for determining the IR35 status of an assignment with a 
Personal Service Company (PSC), so to be consistent with the rules and 
changes brought in for the public sector in April 2017.

Small business exemption 

The new rules will apply to ‘medium or large’ sized businesses in the private 
sector and all organisations in the public sector. There’s an exemption for 
end-clients who are ‘small businesses’ as defined by the Companies Act 2006, 
which means meeting two or more of the following criteria:

• Annual turnover is no more than £10.2 million
• Balance sheet total is no more than £5.1 million
• No more than 50 employees.

Where the end-client meets two or more of these criteria, responsibility for 
determining the IR35 status of an assignment remains with the PSC and the 
new rules do not apply.

The government has included clauses in the legislation to ensure medium or 
large-sized businesses do not set-up arm’s length companies or subsidiaries 
to procure services from PSCs. The legislation will apply to the parent 
company based on the aggregate amount of turnover and the aggregate 
amount of the balance sheet total of the connected entities.

There is no small business exemption for public sector organisations and the 
legislation will apply to all end-clients engaging PSC workers in the public sector.

 



Status Determination Statement (SDS)

Once the changes are brought in, the end-client must confirm the IR35 status 
of an assignment by providing a ‘Status Determination Statement’ (SDS). This 
determination must be completed for every contract. The SDS must be 
provided in writing to the PSC worker, confirming the conclusions, and, if an 
agency is involved in the labour supply chain, a copy must be provided to the 
agency responsible for paying the PSC. The SDS must be provided to all 
parties before the assignment commences.

These arrangements place most of the responsibility for administering an 
SDS on the end-client and/or the fee payer (if an agency is involved).

A ‘status’ dispute resolution process must be led by the end-client

It is the responsibility of the end-client to establish arrangements to consider 
any disputes from PSCs. The legislation does not specify how such 
arrangements should work in practice, but does state a time limit of 45 days to 
respond to a dispute, in writing, with the outcome of the review. The decision 
must either confirm the original SDS is upheld, or, if it involves a revised SDS 
then this must be provided in line with the arrangements outlined above.

Transfer of employment tax liabilities to another relevant person

The legislation is designed to ensure the organisation with responsibility for 
issuing the SDS, or the fee-payer if an Agency is involved, is responsible for 
any employment tax liabilities arising.

The legislation also allows HMRC to recover tax liabilities from another 
‘relevant person’. A relevant person is any party involved in the payment 
to a PSC. To encourage compliance with the rules, HMRC can recover tax 
from the highest party in the labour supply chain which is not complying with 
the legislation. 



What if I don’t believe the assessment of 
the person paying me to work?
If you disagree with a decision made about your IR35 status, you should 
immediately seek professional advice, ideally before you start working on 
the assignment.

As the legislation is complex, then there may be factors that were not 
considered or perhaps mis-interrupted. You can therefore present your 
advisor’s view and ask them to reassess their determination in 
consideration of your stated reasons. 

If the view doesn’t change, you’ll need to contact HMRC and ask them to 
review the decision. However, this can be a long process and may involve 
providing evidence to a Tribunal. You may need professional advice 
throughout this process.

As mentioned previously, once the new rules are introduced, the dispute 
process will be handled by the end- client. 
 



FAQ

My work is overseen, what does this mean 
for IR35?

On its own, supervision or quality control does not 
mean IR35 rules automatically apply. IR35 rules 
could apply if other working practices were similar 
to those between an employer and employee. For 
instance, if it is expected to report to a line manager 
every day, where performance measures are set to 
be achieved, and a reward is linked to achievement, it’s possible there is 
supervision and therefore IR35 rules could apply.

What is meant by control?

Control is usually evident if the end-client directs where, how and when the 
contract assignment is completed. However, if there is the freedom to work 
when the worker wants, at a place of their choosing and using their own 
tools/materials, then control is probably not being exercised by the end-client.

What is I am on a retainer? 

If a client pays a fixed sum to keep a worker on standby in case the services 
are required in an emergency, then IR35 rules may apply because the 
end-client is exercising control.

I’m no longer working for a client, can I still be caught?

HMRC can look into an employment situation for contracts going back up to 
20 years if there is evidence of deliberate avoidance of employment taxes. 
Any taxes due from previous years may be payable.

Need help with IR35?

Email us support@totalaccountingkent.co.uk
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